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Judge Pollack: 


In connection with the above case, and as you are 
@ware, the undersignec represents the defendant, Samuel 
Santoro, ! was aporised by Mr, Rosato who appeared 


in my behalf at a pre-trial conference that this case 
has been ordered on for trial before yourself on August 
10, 1971. It is my understanding that Mr. Rosato 
informed the Court that commencing on August 9th through 
August 29th, | would be on a tour of active duty as 
commandant of the Non-=Commissioned Officers Academy 
located at Camp Smith New York, | was further informed 
that your Honor directed that regardless of said Army 
Reserve Commitment, it was your directive tiat the case 
would proceed to trial on that day and in my absence 
Mr. Santoro would have to arrange for othe: counsel. 


| have discussed this in depth with Mr, Santoro and 
he is equally as insistent that | represent him, | 
have explained to nim that | am unable to represent him 
in view of your trial direction but he refuses to accept 
any other counsel. 


As a result, and my last conversation with Mr, 
Santoro taking place only last evening, | felt compelled 
to write and advise you of the present posture regard- 
ing this representation and in addition, | instructed 
Mr, Santoro to appear in your Court on the morning of 
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Hon, Milton Pollack 

District Jucge 

Southern District of New York 
United States Courthouse 
Foley Squere 


New York, New York 


Re: 


Dear Judge Pollack: 


| am in receipt of (through your 
secretary) dated August 3 am somewhat 
surprised in view of what m™ f informed me as 
stated in my letter of Jul 


Mr, Rosato, my partner, is very clear In his 


recollection tnat he never, in my behalf "requested or 


.CG 


“agreed on the August 10th trial date. In fact, his 
recollection is that Mr. Cohen, Mr. Direnzo and Mr. 
Healy agreed on tnat date and he explicitly informed 
the Court that | would be available during the last 
two weeks of July, but that | would certainly not be 
available on August !0th because of my Military Commict- 
ment. Mr. Rosato also recalls the Court informing him 
that the trial will, In any event, be held on August 
10th and that my office will be helc responsible for 
Mr, Santoro's appearance on that cate with counsel, 
Assuming what Mr. Rosato hes stated is correct, then 
certainly the record should so reflect. 

As reflected 
have made every effort 
retain other counsel 
to do so. 
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DIRENZO: If I have oome motions that 
moke th reforones to it may 
your Honor, until I hsvo had an opportunity te 
exemine those reports? 
THE COUNT: Nothing io resorved. then you think 
metion, moke it. ; 
MR. DIRENZO: Thank you, your Hono:. 
(Pause) 
THE COURT: Io there anything else of a house- 
keeping nature that you can think of? 
MR. COHN: If your Honor hac e fcw minutes, 
cay Help kild thes. 
antec to odd an onhibito which I think we 
might offer as adéfional oxhibits with rcforonco to the 
publicaty motion, your Honor, the scotion for @ severance 
and continuance, four more articles containing the refcrencos 
to liz. wattenni @5 the hoad of whatever it fo in Keotcheeter, 
and somewhat specific reference to this trial, and I juct 
as) that t.igse Ve made part cof tne recerc. 
~OURT : Will you pleese identify the 
date? 
The UVaily Nows, 
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1971, the Daily News, which contains 


another tenis exacte horseracing inquiry 
with references we. Pattenni, and that’s on page 2. 


vy 29, 1971, 2 headline in 
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Yonkers newspaper, Home News and Timec, page 


bei Bello “et apparently referring to 


some politict candidete thet 


who was engagec in & number of tusinosses if 


westcneste:. mac & meeting with tho mayor. and it goes 


t 


ackgrounc, and all of ths 


Now, your HONSr. the other thing [ wanted to 
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na your Heass & desire for expeciticn 
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on to accnrenodate all of counsel. 


wrach agoosn't ctert untsis the 


ene 


BEST COPY AVAILABLE 


4 


oe 


~~ 


a 


As 


932 


ar . 
ern a 


television engagements which I had put off -- well, 7 
} , 

put cher eff two woeoko in o row to sallow plenty of tine 
or this trial, ané of course we lost & week last week, 
certainly net due te your oF Me. Nettenni’s or my fault, 
and nopefully we aro not coing to co to Che Jus yet my 
client won't -- if your Honor »sgranto tho motion, but 
£ your Honor doesn't, I em going se be 4n 4 jen. 

Now, I em juct alorting tho Court to this 
without even being told by your nor to do it. 

I am already trying to change them once again. 
There are seven of them. If I con chango them wo have 
got no problem if xX can't I'm in trouble. But I just 
wanted to alert the Court to that. 

THE COURT: You just seintain your nico smile 
and sunburn anc you cen mako your televicion appaerances 
after the case 16 over. 

vp. COHN: If it can be done, your Honor, I 
am certalniy going Se tty. 


THE COURT: Anybody else hevea any nousekecping 


(No responce.) 
THE COURT: Now, as soon co we have disposce 
of this matter, wnichovaz wey 4e¢ is dicpoecs of, 7 will 
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abn Grayson-cross [16] 
small dose. 

MR. CILAPMAN: ghat's all, your Honor. 

THE COURT: Any further examination, Mr. 
i Friedman? 

MR. FRIEDMAN: None, your Honor. 

THE COURT: The Court finds that there is no 
| reason why this defendant should not atand trial on the 
pasis of the information given to the Court from the Medical 
| service and the witness testimony, and the Court's own 
\ observation of the defendant in court. : sail 

He appears anc the Court finds that he is 
thoroughly competent to stand trial and to participate 
in all phases of it with his counsel anc in his own 
defense. 
| 
\ You may .¢tep down. 

(witness excused.) 

THE COURT: Now, with respect to thie defendant 
whe has absented himself from court for an hour, although 
| he was in court the other day and knew what the situation 
i was, tardiness on the part of anyone will result in incon- 
venience to every lawyer and every defendant in the case 
i and to the Court and all others, and it will be dealt 


|} with accordingly. 


In the meantime, and in en effort to expedite 
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1 | thie defendant will show up. 
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The United States marshals in the meastime are 
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5 | requested to begin an investigation to daceretes! whet they 
6 H can about this man's whereabouts because there ae be | 
7 | any consideration shown to anybody who thinks he: ie going 
A to @rail this proceedigg. i 
8 | The marshal may clear the courtroos abcordingly \ 
10 and the spectators will be allowed to be readmitted as f 
ii the seats become available. oe | 
2 | (Pause.) 
| i 
. no THE COURT: Ladies and gentlemen, just relax | ' 
¢ M4 | for a moment. We are expecting somebody here very shortiy 
HI j 
. 15 | and we will be ready to go ahead. | 
a 16 ! I have asked you to come in so that there will | 
"v be no undue delay, but we are basically in recede at the | 
] iT, | moment. 
19 (Pause.) | 
i ® | (In the robing room.) | 3 & 
21 i THE COURT: Gentlemen, it is now 11.45. The i 
| a i defendant Sentoro, with full knowledge of the fact that | 
3 | this case was to go to trial at ten o'clock this morning, j 
t au“ i has men absent from the courthouse and has failed te appear | 
a | for trial. | 
, | 
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Both his counsel are present and I would like 
to have whatever explanation his counsel may wish to place 
on tne record, and also their last communications with the 
Geferniant, and in reepect of any matter that could shed 
Light on the resent situation. 

We heve sitting out there a pane) of 100 or more 
veniremen. and we have all of the other defendants in court, 
including the two whose bail was revoked. and who were 
remanded following their claim that they were {11 when 
it was established to the satisfaction of the Court that 
they were available for trial. 

What is the eituation with respect to mr. 
Santoro? 

MP. LANDSMAN Well, your Honor, as far as I 
am personally concerned, the last time ! saw Mr. Bantoro 
was On Thuredey at arvroximately one p.m. 


T have had no contact with hie since that 


rad 


ime. 
THE COURT: Thuraday was Auguet 13, 1971. 
MR. LANDSMAN Yes. your Honor. 
MR. DIRENZO The 12th. 
TME COURT August 12th, 197). 
MR. LAMDSMAN: Yes, sir. And that wae in 


miétown Manhattan, and that wee the last t‘we | saw nia, 
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THE COURT: Mave you spoken at any time since 
that time to him? 
MR. LANDSMAN: Wo, your Honor. | 
THE COURT Mow, Mr. Rosato, what is the situation? 
MR. ROSATO: The last time I saw Mr. Santoro 
wae the same time as Mr. Landeman 41¢. Me all parted 
company at thet time. But I did epeek with him on the 
telephone last night at approximately 11.30 p.m. 
He hed called my home after ! had left a aietens 
at his home for him to call me and we only spoke about 
arrangements for this & +ning as to how we would trevel 
to court, end he geve me every inéication that we would be 
traveling together this morning. 
We made arrangements aa to where and when we 
were to meet. 
THE COURT nat were those ‘erranqenents? 
MR. ROSATO: I was supposed to meet him at 
his apartment et @ quarter to nine this morning end we were 
to leave for the courthouse in hie car. I wae to leave 
my car there. 


THE COURT: Where is the apartment located i 


that you speek of7 


MR. ROSATO: The aprtment is -- Judge, I | 
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can give you a description of it but I don't know the 
actual address. It is o omall street just off Yonkers 
Avenue where the Volvo dealerehip ia located and it ie a 
very small private street and travels south off Yonkers 
Avenue. and just at the bottom of a very short iil there 
ie a hrand new apartment house called Adrian something 

and he nas an apartment in that building. It is a fairly 
new apartment building. 

TIT COURT Were you at the apartment this 
morning? 

MR. ROSATO: Yes. After he hadn't come out 
for ahout 15 minutes, I went in and I was told by his 
wife that -- what I told the Court -- that he was there 
Last nicht when he called me. He called me from his 
apartment And then he immediately left the apartment 
and he hadn't returned el] night. I, at that time, then 
called his parents. They had no knowledge of his where- 
abouts. 

I spoke to the father, the mother, and the 
brother. The brother said he was leaving immediately 
to go look for him and -- 

THE COURT When was thie? 


MR. ROSATO: Theat wae this morning. 


And I remeined at the aprtment until about 
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checked tis 


and whatever keys she knows of 
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9.25 and then I nad to leave. 


When I arrived here at about ten o'clock, @ little 
{erediately called his wife agein. 

She said she receive’ no word, and I immediately 
liel tie parents aga.n. They received no wore yet. 


tm 1 just now spoke to the wife again. She 


garaqg: where he keeps hie only automoLile and 


the auiswiile is an tre garage 


Sia id that he did leave ell of his keys in 


apartment, which includes nis car keys, house keys, 


that he has, and she haé 


vad no wid. aml she in quite perturted herself. 


=F COURT Mr. Friedman? 
MR. PRTEMMAN. Your Honor, 1 move for the 


issuance of a tench warrant anc T move that bail be revoked. 


er count. Rail is revoked and the bench 


if 


warrant (4 ordered on a forthwith basis. 


Have you any other informatio: at all to indicate 


why tiar Par 18 & fuyitive or whether or not he is 4 


fugitive? 
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MR. FRIEDMAN: Your Honer, I beard @ rumor 


that trere migrt te @ contract cut for Mr. Santoro's 


life. That's all it is, your Honor. 


vn, ROBATO Excuse me. Te thie a recent 


[22] 


THE COURT Let the record show that this absence 
on the part of Santoro, in light of the circumstances, was 
voluntary and intended, and clearly obstructs the progress 

6 
of this case and is inexcusable, it being «a voluntary 
absence. 

there is no reason why, if the government 80 
desires and believes that it is well advised to do so, 
to proceed with the impaneling of the jury with Mr. Santoro's 
counsel here present and participating. and in the meantime 
much search as may be conducted by the authorities can take 
place. 

Whet is the government's disposition? We just 
can't sit here indefinitely in these circumstances. 

MR. FRIEDMAN: Your Honor, may we have & tow 
minutes to research the law in the matter of «- 

THE COURT: Your echoice now is either to move 
for a discontinuance, a severance, or to proceec. 

MR. PRIEDMAN: Yes, @ir. 

Your Honor, the government wishes to proceed. 

Will counsel for the defendant Santoro consent 
to the picking of the jury in the absence of the defendant? 

MR. LANDSMAN: Your Monor, I don't think we can 


consent to something like that. Fe is charged with @ 


ebn ee 


felony here 

THE COURT: I don't think it is necessary for 
you to consent in light of a deliberate voluntary absence 
of your client from the courtroom. 

MR. LJKOSMAM Except, your lionor, that we don't 
know that to be a fact. 

THE COURT: There is nothing againaet that as 
a fact, and suspicion and surmise, in light of the circum- 
stances, is not warranted. 

MR. ROSATO: Bacept that it is ean indication -- 

THE COURT: There ie no indication whatsoever 
that this is anything other than a voluntary deliberate 
intentional absence. 

MR. ROSATO: Exoept that his conversation with 

> 

me last night, which is the last conversation anyone had ' 
with him, gave every indication thet he would be here and 
thet would be an indication that he did not intend not to be 
here. 

THE COURT: Which he promptly contradicted 
by leaving the house immediately according to his wife's 
report to you. 


MR. ROSATO: That would not be a contradiction, 


your Honor, only because he still had nine houre to eet 


ein [2¢7 } 


MR. LANDSMAN And it is only an hour and « 
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} TRE COURT The Court believes and eo finds that 


5 | thie i# a voluntary deliberate absence from the courthouse 


t anc that there is no reasonable indication or excuse © 


explain the defendant's performance after talking to 


. Mr. Rosatc other than to believe that ne deliberately took 


“ eff so as tc hobble this proceeding and trial. 


Now I leave it to you, Mr. Friedman, to determine 


your course What i@ your application? be you want’ to 


proceed or do you want to have a continuance, or do you want 


rk & severance? 


4 MA. PRIEDMAN We wish to proceed, your Honor. 


is THE COURT: Al) <‘ght, we will piok a jury. 


16 MR. LANDSMAN: Would your Honor note our 


{? objections to proceeding without the defendant being present? 


is THE COURT: You have made your objection. 


MR. LANDSMAN: Thank you, your Monor. 4 


THE COURT: And I hold the defendant’s counse! | 


duty bound to make every conceivable effort to locate 


2 thie man and to bring him in for the forward progress and 


DB | Continuance cf this trial. 


In the meantime the United States Marshsel is 


% | inetructed to use every available facility to track him 


OT TT Oe a A i +o Ee eee 


. ¥ * 
@br [23 ) 
down 
| (In the courtroom.) 
i] (Panel of prospective jurors sworn.) 
‘ THE COURT This matter heaving been called for ! 
. and placed on trial on Tueeday, August 160, 1971, and certain 


of the defendante heaving reeponied that they were ready 


and the matter having been Guly continued for reesone 

$ sufficientto the Court at that time, and the trial now 

w continuing on August 16, 1971, we will proceed to pick 
@ jury. 


~ 


THE CLERE Juror No. 1, Anita Ciole 


n Juror No. 2, Rocco F. Cavano. 
" Jurer No. 3 ia Mae Goldsmith. 
Juror No. 4 ide Harvey Hornstein. 
™ Juror No. $ is Dorothy Cobt. 


| Juror No. 6 ts Narry Miller. 


; us Juror No. 7 4s Mies Florence Sydlosky. 

Pion Juror No. 8 i# Mise Virginia L. Swift, 

- x | Juror No. 9, Michael J. Stack. 

e | Jura No. 10, Mise Arlene G. Berman. | 
3 = | Juor No. ll, Mra. Deborah Nussbaum. | 
3 i Juror No. 12, Venice Gray, Mr. | 
* x y Alternate Juror No. 1, Betty Ann Sandbank, Miss. | 
Big ® | Alternate Juror Mo. 2, Louis B. Lopes. 
: z ? * * * 
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over by the covernmernt, retiher t.ch the cevernmnt io cuace.i- 
sng something. 


_ " ‘ pee * boas 
cilia GeWdale 2 hGRCsc GSE VeFY GID.y. YOu Gut, 6 


MR.ROSATO: Your toner, may 3 @tats Cor tie su Cuis * 
‘¢,. bandoman and = repréesencing ' fr. SaEncore were Gh GOW es 
of a Ginedvantace having beech acc.grec this matter iass 
Tuceday at the very beginning, aad compouncce by the fact thi. 
‘iy. Sentore has now abscnted “insel!, this hau ercesec « 
very ¢iffleuit situation. 


” ‘ r tan mw is Sam wd int of 
Neving read the 3500 materia. s2650 Bagel Awe Foscce 


a number of qucstions which cOule OAly ACT eee ey we meee Ewe 
by Santoro, because there 1s & nunc ef fréerectances O62 


SENET Wailer we SaVe 10 


ts 
t 
€ 


conversations betwesn Ferrigl 
way of either confirming or ciarifying in eny wey. 

For that reaeon, wa fcc. that ac certesr poine. ©. 
the trial, maybo at our turn of cress exarinasior of ot ww 


ond of the people's case, or what have you, we May 2hA6 


it nocessary to raise an object.on for TiO FeasOn Gies we 


THE COURT: An objection to what? 


MR. ROSATO: fo the fact that we wont to continus 
our severance becavce of thece Cisadvantages. < con's wart 


to raise these objections during the trius ane antcyjone.c 


try ©. 


7 


res into cocicguses. 


in other words, you wili unécrsotane shat it 48 tc crews 
trast 2 am ctating now. 
SHS COURT: t wils underetané cast you Ere #5Ve8', 
a , 
for severance. 
. MA. LAND SIA Your Nenev, tT woulé ache te cow Fes 
ese geeoré that we havo bocn furmiohsd with 2500 matesees 
* 
end 4¢'s marked itere A through QO, and some of these ster. 
fun o8 much as $0 to 70 pages coer, 2 aG3ure your 
i 
Honer that Mr. Santoro ic msntionad at least ore. On CVety 
‘@ 
pi) 


mace, and it makes 4t cxtrermcly difficult without haves 


| ; olor [ .9¢] 
a sin here to confer with. 
. 
« 1 
ay ~ rom + 
| i THD COURT: Well, get wore to Mr. Santoro tact you 
4 | are in difficulties ané you want his cooperation. 
§ ’ 
MR.CHAPMAN: I suggest you use television anc Cio 
6 3 . : 3 s 
puslic press. He will surciy recopo.c 
i MR. ROSATO: How goout a novena? 
& 
MR. COM: Mz. Tormicqlia is going to bo tcgt..yin. 
‘ 
; tice is going to Start off seying he rot Sentoro in such od 
ci such a date in wovember 1969. mhere 43 coding to be rc 
| a reference to cur clicnt until s considerable perioc of tine 
cy thorvafter. So as not to interrupt those proceedings, vot 
33 . - » 2 + ‘ 
| Ecaor, I want to say Tow that we ara, Of courses, guahy ee 
1d. ’ 
ob 3cct to anything that Mr. Santoro cays not in the prescac 
5 Pl 4 : 
i of “r. Rattenni before Mr. Fortuiglia oven evar met OF «seen 
x 16 . 
of or knew Mr. Rattemni, we o2c going to cbject to thes oak 
7 
: we are going to ask your Honor if he dogsn't sustasnA our 
13 a a 
obsection to that, to give cre appropriate linitiag in- 
ne 19 . . . 
structions that this ds binding only on Sentoro anu Guam 
an 
ject to connection a3 to otner dc fencarits. 
: Gh 
tla/2 gTND COURT: Mr. Conn, da order to be Guve thst f 
fall 
pe have it procisely on the leg al dbacis that you watt, a 
x4 
i. | you or Mr. Bolan would be good cnough to write ot the 
- x 
‘ | precise limitation you want mo to gave, Jam Sure that you 
. % : " - 4 4 
i will do it fairly, and % will give it in your wores. 
l\ : 
: \ 
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i i Belated Appointment of Counsel 


| 


In its seminal case on the effective assistance of 


| 
| 
| 
| 
i 


counsel, the Supreme Court announced that the right to counsel 


;comprehends the opportunity to confer with counsel in advance 


€ 


} Or 


trial to discuss possible defenses and to prepare the case. 


|The Court held that when there is a duty to appoint counsel, 


| 

{ = 

| . ». » that duty is not discherged by an assign- 
| ment at such time or under such circumstances 

| 

| 


as to preclude the giving of effective aid in 
the preparation and trial of the case. 


|Powell v. Alabama, supra, at 71. The Court has restated this 


(principle again and again. £.9., Chandler v. Freetag, 248 U.S 


3 LO (1954) 5 White vw. Regan, 324 U.S. 760 (1945). 


|| the right to the assistance of counsel merely by being denied the 


} 
|Opportunity to consult with counsel during an overnight recess. 


|The Court emphasized the importance to a criminal defense of the 
consultations between attorney and client that occur, not only 


| 
! 
prior to trial, but also throughout the time the trial is going 


| on: 

It is common practice during ... recesses 
for an accused and counsel to discuss the 
event's of the day's trial. Such recesses are 
often times of intensive work, with tactical 
decisions to be made and strategies to be re- 
viewed. The lawyer may need to obtain from 
his client information made relevant by the 
day's testimony, or he may need to pursue in- 
quiry along lines not fully explored earlier. 

| At the very least, the overnight recess during 

| trial gives the defendant a chance to discuss 
with counsel the significance cf the day's 
events. 


iGeders v. United States, UGS. 44 U.S.L.W. 4420, 4422 


(0.8. Maren 30, 1976)... 


| 
| 
ii 
| 
| 


In the instant case, the Court appointed attornevs 


| 
i ! Recently, the Court heid that a defendant is deprived of 
* 


aw OFFICES 
hone Lemma |Landsman and Rosato only six days before Santoro's trial began. 
1000 BUILDS 


1 casmmoton core $[|Althougs Rosato had made formal appearances in the case on be- 
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sur in the defendant's absence mited States Barracota, 4§ 
FP. Suppo. 38 (S.D.N.Y. 1942 triai could continue when defendant : 
disappeared durinc an adjournment). The rule is based not on 
particular provisions of state statutes but on common law and 
tne federal constitutional guarantees of due process and right 
ef confrontation of adverse witnesses 
The Second Circuit's holding that the right of personal 

presence at any portion of the proceedings may be waived has been 
rejectec consistently py the Supreme Court and the overwhelming 

rity of the federal and state courts. The Second Circuit's 
reliance - Massachusetts, 29. 0.5. 862 (1934), is mis- 
placed. Simply thet the jury's view of the scene of 
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Certainiy was not intended to overrule the well-established prior 
pocy cf law making an accused's presence at that stace mandator 
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§ pefore it, a fiv ear delav after indictment in Oringing the 
jefendanr aA *rial aia noe ee Fie FOnerteueion ric . 
3 defendant to trial did ne iclate is congstitutl al t 
a speecy trial Concress has s1Nn provide in the Soeedy Trial 
| Act that all federal criminal defendants must De Srougnt ¢t trial 
within sixty days of indictment 18 U.S.C. § 30s Likewise, the 
: riecht to counsel accorded by the Supreme Court tc persons facing 
oarcie or probation revocation lf. » 406 § 
a 471 1972) and Gasgnon Secarpeiii, 411 0.§ 778 r$sT3 nage beer 
pad d EL Us eS eminveiin 
expanded by Conaress in the Parsie Commissicr anc Reersanizatior 
E Net, Pub. L. Be. 944233, 90 Stat. 219, 
Indeed, various juri 1etions have enactec statutes 
desicned to require the presence of tne defendant at all or 
: desicnatec scortions of tne proceecings against if Such statutes 
have been scrupulously enforced co the courts In 
i 110 U.S. 3874 (1884), the Supreme Court was requirec to construe 
a provision of the criminal code of ¢f edure of the Territory of 
| Utah which requirec, in terms Simi.ar ¢t Federal Rules of Criminal 
Procedure , that a defendant, €¢ tried for a felony, must de 
| personally present at his trias At is felony trial, defendant 
challenced certain jurors for cause, dbut the challenge was 
ultimately decided out of the presence cf the defencant Hope 
4 did not agree to this srocedure, contin with trial, and was 
convicted The Supreme Court reversec his convic , holdine 
e that under Utah law, the right of the defendant to be present at 
of his trial was mandatory anc could n be 
We are of the opinion that it was not 
within the power of the accusec or his counse. 
te dispense with the statutcry requirement as 
to his personal presence at the trial. > 
. [Thhe lecislature has deemec it essentia. tc 
] the orotection of one whose life or libert 
wae of eccas is involved in a prosecution for felony, thet 
AME COMMON. © he shall be personally oresent at the trial, 
remission that is, at every stace of the trial when his 
thor iaceai vhetantial riahts may be affected bv th ar ae 
pe ET eae Substantial rights may be affected 5 the orc 
en ceedings acainst him. If he be deprived of his 
*a0e COOE Ter 
sa) tee 
| wise 


e71 


lige or li ry with * peir ¢ present guct 

depr at 4G be wit Jt thet due process 

of law required & the HnStitut I¢ at $79 

The statutes invelved in these cases are substantial. 
similar in terms to Rule 42 Each case constr me such @ Statute 
recognizes that where the Statute pr des that a defendan: "must 
or “shall” be present at a specifiec stage of trial, no waiver is 
possibile. The same ust S$ requirec uncer wae 4 id ond t a 
lecerdemain can the mandatory presence of tne accused at the conm- 
mencement of trial be reac ut £ Rule 4 ni the Supreme Cour’ 
in its rule-making capacit the ngres ar $0 amenc Rule 4 

The ¢ ulrement £ Ruse’ 4 and the Sixth Amendment has 
@ sound basis in public police to assure be nd ar ust that 
an eccused 1s aware that a trial against him has begun anc ¢ 
eliminete an possible confusion in the defendant's mince concern- 
inc his obligations, riehte and the possidle serious consequences 
of his acts. To safeguare the counterva na pur interest ifr 


the orderly administration of justice, Congress ha: 
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stantial penaities for a dant who fails to appear for trial 

after being released on bail. See 18 eG 8 fac 7 Of 

course, once he has been returned to custody, the Government ma 

still bring a defen t to trial fer the origina. charges as 

as for failure to appear. The Government's inconvenience in pro- 

ing separately against an absent defe t, however, cannes 

this rt recognizeé that ntoro's presence at the 
ment trial was required, but found that require- 
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laa * cond tec 
on this date, the Secor Circuit held that trial did not 
commence until Aucust 16th, when the jury was impanelec 
Unitec States Tortora, supra, @t 1209 
=i lh i) alc 
wae orrnces 
ams CONMOLL Lé Santoro plec gui failure to appear and is 

agen cgi serving the max for that offense concur- 

rentl y 
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APFIDAVIT IN OPPOSITION TO 
PETITIONER'S MOTION TO VACATE SENTENCE 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK 5. SSe 


SOUTHERN DISTRICT OF NEW YORK) 


1. I ama Special Attorney, United States Department of Justice, 
assigned to the above-captioned case and, as such, I am familiar with tne facts 
therein. 


2. I make this affidavit in opposition to the petitioner SANK 


4 


motion to vacate sentence pursuant to Title 28, United States Code, Section 2255. 


5 


3. On January 7, 1971, a Special Grand Jury empaneled in this District 


returned a sealed, multi-defendant indictm 


m 
2 
° 


whicn charged SANTORO with seven 
counts of coilecting extensions of credit by extortionate means in violation of 


Title 18, United States Code, Section 894, eight counts of financing extortionate 


extensions of crecit in violation of Title 


one count of making extortionate extensions of credit in violation of Title 
United States Code, Section 892, and one count of conspiring to Commit tne afore- 


- 


mentioned statutes in violation of Tit 


Je 18, United States Coae, Section 371. 
4. On January 8, 1971, the indictment was ordered unsealed by the 
Honorable Constance B. Motley, United States District Judge for the Southern 


Distri of New York. 


eh 
fa) 
faa 


BL. On Aor it 15, 1971, counsel for al) parties appearea before this 
Court to schedule a date for trial. The Court scheduled trial for August 10, 
Petitioner's counsel, Peter Rosato, advised the Court that his associate, Vincent 
Lanna, would be unavailable to try the case in August because of his military 

obligations. Affording the petitioner four months to comply with its Order, tne 


Court directed Rosato that SANTORU should find another trial attorney if Lanna 


could not appear. 


091 


2. 


6. On August 10, 1971, despite the Court's explicit Order to retain 
substitute counsel if Lanna was unavailable, SANTORO moved for an adjournment 
citing Lanna‘s unavailability. The Court appointed Mr. Rosato and Mr. Mark Landsman 
to represent SANTORO at trial which was re-scheduled to commence on August 16, 1976. 
7. On August 16, 1971, SANTORO was not present at trial. Based upon 


the foregcing record, and in absence of evidence to the contrary, the Court found 


that SANTORO's absence was a voluntary and deliberate defiance of the Court's Order 
that his trial commence on August 16th. Accordingly, trial commenced without him. 
8. On August 24, 1971, both sides rested and the jury convicted SANTORO 
on all counts charged in the indictment. 
9. On November 24, 1971, a Special Grand Jury empaneled in this District 
returned an indictment which charged SANTORO with one count of bail jumping in 
violation of Title 18, United States Cose, Section 3150 (Okt. No. 71 Cr. 1313). 


e 


10. On January 25, 1972, the Honorable Milton Pollack, United States 

: District Judge for the Southern District of New York sentenced petitioner to a 
term of twelve years imprisonment; five years on Count One and seven years on 
Counts Two through Sixteen, the seven-year sentence to be served consecutively to 
the five-year term. The Court also imposed a five-year concurrent term for failure 
to appear to which the petitioner had pled guilty om that day. Petitioner began 
serving those sentences immediately. 


11. Petitioner appealed his August 24th conviction on the grounds, inter 


can€ 


alia, that he had been denied counsel of his choice and his right to confront nis 


accusers. These contentions were rejected. United States v. Tortora, 464 F.2d, ; 


1202 (2d Cir.), cert. denied, sub nom. Santoro v. United States, 409 U.S. 1063 


dissenting). 


,tinat 


12. In his motion to vacate his sentence, SANTORO seeks to re-] 

the issue of whether he was denied his right to confront his accusers and a 

claims that he was denied effective assistance of counsel. For the reasons set 
nf 


forth in the accompanying memorandum of law these claims are spurious and wholly 


without merit 
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